2. See State v. Brooks, 317 P.3d 54, 65 (Kan. 2014) (refusing to qualify the term fear and holding "whether a victim is overcome by fear . . . is generally a question to be resolved by the finder of fact").
3. KAN. STAT. ANN. § 21-5503(a)(1)(A) (Supp. 2015). 4. Brooks, 317 P.3d at 63 (emphasis added) (quoting State v. Tully, 262 P.3d 314, 331 (Kan. 2011)).
II. BACKGROUND
An overview of the history of rape law and a summary of the current law is helpful in understanding where Brooks fits within the broader context of rape law. Part A of this section provides a summary of rape law: its history, foundations, and where it stands today. Part B reviews existing laws, or the lack of laws, governing rape by nonphysical coercion, as well as proposed alternatives. Part C discusses the Brooks case.
A. Rape Laws Generally

History and Foundations of Current Rape Law
Rape has been a crime for thousands of years, dating back to ancient codes and Roman law. 7 However, until the mid-twentieth century, the crime of rape was largely focused on protecting men's property rights-their property being women. 8 Under Roman law, a rapist was liable to the victim's father, husband, or brother. 9 Under early English common law, the rape of a virgin-more valuable property-was viewed as a more serious offense than the rape of a non-virgin. 10 Aspects of the law continued to reflect this focus on protecting male interests well into the twentieth century.
11 Only women could be raped, and a husband could not rape his wife.
12 Resistance-often "utmost resistance"-was a required element of rape. 13 Beginning in the 1970s, American rape law began to undergo a reform in response to criticisms by feminists such as Susan Brownmiller, Susan 8. See Corey Rayburn Yung, Rape Law Fundamentals, 27 YALE J.L. & FEMINISM 1, 15 (2015) ("Rape became a crime solely because of male interests in their current or prospective spouses."); Baker, supra note 7, at 225-26 ("Monetary compensation for rape follows logically when women are viewed as property because rape causes economic injury to the men who own women.").
9. Dripps, supra note 7, at 1781-82. 10. Id. at 1782. 11. See infra notes 15-16 and accompanying text. 12. See Yung, supra note 8, at 15 (explaining that pre-reform era rape laws held that rape occurred "between a man and a woman who is not his wife").
13. Id. at 15. And to meet this utmost-resistance requirement, "victims had to resist a sexual assault to their dying breath" or there was no rape. Id.
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14 There were both substantive and procedural changes. Substantively, rape became a gender-neutral crime, the resistance requirement was removed from nearly all statutes, and marital rape became a crime. 15 Procedurally, rape-shield laws were enacted and corroboration requirements were eliminated. 16 Underlying these changes was an evolving understanding of the crime of rape. Rape is no longer seen as a crime against property or a simple battery. 17 Rape is something more. Today, rape is widely understood as a violation of sexual autonomy. 18 Every person has a right to "choose freely whether and when to be sexually intimate with another person." 19 However, given that sex is a mutual activity, sexual autonomy has inherent limits. 20 Having consensual sex with another person depends on the other person also exercising control over their autonomy and choosing to have sex. In other words, sexual autonomy has both a negative dimension-freedom from unwanted sex-and a positive dimension-freedom to pursue a sexual relationship that is mutually desired. 21 Rape, then, is a violation of the negative dimension of sexual autonomy. 22 In addition to autonomy, Professor Corey Rayburn Yung outlines three other justifications for treating rape as a distinct crime: harm, gender, and terror. 23 Rape is unique in terms of both the type and severity of harm it causes. 24 Rape is more than just a physical attack. 25 15. Yung, supra note 8, at 15. 16. SCHULHOFER, UNWANTED SEX, supra note 14, at 33. Rape-shield laws limit the scope of cross-examination of the victim regarding his or her prior sexual relationships. Id. at 30. Under corroboration requirements that were previously in place, convictions were barred "unless independent witnesses or physical evidence corroborated the victim's testimony." Id. at 18.
17. See Yung, supra note 8, at 20-21 (describing the "greater and different harm" caused by rape as opposed to "ordinary batteries"); see also Dripps, supra note 7, at 1783 (explaining the shift of viewing rape as a crime violating a man's possession of a woman-i.e., a property crime-to a crime that violates sexual autonomy).
18. MPC DRAFT, supra note 1, § 213.4(1) cmt., at 70; see also Baker, supra note 7, at 228 ("Overriding the victim's will that she not be touched in that particular area by that particular person constitutes the gravamen of rape. It is that act of disregarding her will that violates women's sexual autonomy.").
19 other violent crimes, rape victims are significantly more likely to suffer physiologically and psychologically from the rape. 26 Even today, rape victims continue to be stigmatized and treated differently than other crime victims. 27 Although rape is now a gender-neutral crime from the perspective of the law, it continues to be closely interwoven with gender dynamics. 28 Rape victims are primarily women and most perpetrators are men. Based on the National Crime Victimization Survey conducted by the Bureau of Justice Statistics, between 1995 and 2010, 91% of all recorded rape or sexual assault victimizations involved female victims. 29 Whereas in 2014, men comprised 97% of the arrests for rape according to the FBI Uniform Crime Reports. 30 Understanding rape as a crime of gendered violence and reflective of broader social misogyny provides an additional foundation for treating rape as a distinct crime. 31 Finally, rape is different from many other crimes given its broader effect of creating an "atmosphere of terror." 32 While it is not possible to determine an exact number of individuals that experience sexual assault, various studies have found that as many as one in five female college students in the U.S. experience sexual assault. 33 Even while acknowledging that the 26 statistic is limited to females in college, that sexual assault is broader than rape, and that the studies may overstate (or understate) the actual percentage due to various methodological factors, the number is striking. These types of statistics indicate that the fear of rape or sexual assault affects a much broader population than just direct victims-creating an atmosphere of terror.
34
Understanding the history and foundations of rape law helps to not only provide for a more comprehensive understanding of current rape law, but also helps to inform and contribute to the ongoing development of the law. For, despite the gains from reforms over the last forty years, rape law continues to be a unique area of the law where many problems persist. 35 For example, despite changes in their respective laws, a comprehensive study of Georgia, Illinois, Michigan, Pennsylvania, Texas, and Washington, D.C. showed that there was no increase in conviction rates.
36 Consistent with this, there was also little change in the way police officers, prosecutors, and judges approached rape cases. 37 Thus, despite the progress made, there continues to be a need for further reform.
Current Rape Law
Under current rape law there are either three (sex act, non-consent, and force) or two (sex act and non-consent) elements. 38 Before summarizing rape laws across the U.S., however, a caveat is necessary. Given the variation in rape laws across states, and in many instances a lack of case law interpreting the statutes, an initial statutory survey can be misleading. 39 39. See MPC DRAFT, supra note 1, § 213.1(2) cmt., at 36-37 (describing the challenges in conducting a statutory survey of existing rape law across all states); see also Decker & Baroni, supra note 38, at 1084 (classifying states based on the elements in each states' rape laws and including a example, some states appear not to include a force element. 40 Non-consent, however, is then defined by showing forcible compulsion or an incapacity to consent. 41 In addition, some states do not require a showing of force for sexual contact offenses, but require force for sexual penetration offenses. 42 As a result, the summary that follows is approximate.
Rape law can be divided between states that include a force requirement and states that do not. 43 Slightly less than half of states do not require force. 44 In these states, sexual penetration without consent is a felony.
45
However, the definitions of consent or lack of consent vary across jurisdictions. 46 Some states define consent in an affirmative manner, with the absence of consent being a lack of positive cooperation. 47 Other states define consent in the negative, with non-consent being an expression, which can be verbal or nonverbal, indicating unwillingness or lack of consent. 48 In addition, many states recognize certain situations in which an individual may be unable to consent due to factors such as mental incapacity or category for "contradictory non-consent states" that appear not to include a force element but define non-consent by a showing of forcible compulsion or an incapacity to consent (classifying twenty-eight states as "true non-consent states," but noting that only seventeen of these states have non-consent provisions for sexual-penetration offenses); see also MPC DRAFT, supra note 1, § 213.2(1)(a) cmt., at 44 ("At present 17 states provide a felony punishment for sexual penetration on the basis of lack of consent alone, without requiring added showings of coercion, force, deception, or other special situations and without defining 'nonconsent' in such a way as to require force or high levels of resistance.").
45. MPC DRAFT, supra note 1, § 213. relationships.
66
In comparison, first-degree rape in Delaware-a class A felony punishable by a minimum of fifteen years and up to a maximum of life in prison-includes sexual intercourse without the victim's consent if "the person causes physical injury or serious mental or emotional injury to the victim" during the commission of the crime. 67 Though the rape statute includes serious mental or emotional injury, the sexual-extortion statute's more expansive list of nonphysical threats is not included in the more harshly penalized crime of rape.
Lack of Enforcement of Current Laws
Although states vary considerably as to how, if at all, rape by nonphysical coercion is criminalized, there is one area where states are largely consistent-the lack of case law involving rape by nonphysical coercion. 68 Even states that criminalize this type of conduct lack case law on the topic. 69 And the majority of the limited case law that does exist consists of cases that involve minors or include threats of force. 70 Various factors likely contribute to the under-enforcement of rape-by-nonphysical coercion laws.
Professors John F. Decker and Peter G. Baroni note that the lack of case law suggests that: (1) states are not prosecuting these offenses; (2) 66. Id. § 774. All the impermissible threats included in Delaware's sexual-extortion statute are also included in Delaware's extortion statute, which is also a class E felony. (affirming third-degree sexual abuse conviction where defendant had sex with his teenage stepdaughter while she was in a "very vulnerable psychological state . . . due to her crack cocaine addiction, her estrangement from her mother, and her need for support and shelter"); Sabol v. Commonwealth, 553 S.E.2d 533, 537-38 (Va. Ct. App. 2001) (reversing rape conviction where defendant had sex with his stepdaughter by threatening to have her prosecuted for taking money out of her mother's bank account without permission, but affirming rape conviction where defendant pushed her down a hallway to a bedroom where he raped her). [Vol. 64 defendants are being prosecuted, but acquitted; or (3) defendants are being convicted, but opting not to appeal. 71 While possible, it seems unlikely that large numbers of defendants are being convicted and not appealing. 72 More likely, the lack of case law reflects a lack of prosecutions, or it reflects prosecutions but a lack of convictions.
73
The lack of either prosecutions or convictions may be a function of multiple factors. Professors Decker and Baroni point to the lack of clarity in the existing laws.
74 "Without a clear definition of the parameters of a law, courts and prosecutors cannot adequately enforce it." 75 The lack of clearly defined terms in statutes, coupled with limited case law, results in ambiguity as to just what behavior is criminal. Professors Decker and Baroni also note that when states criminalize nonphysical coercion as a low-level misdemeanor, the legislatures signal that they are not taking rape by nonphysical coercion as seriously as rape involving physical force.
76
The lack of enforcement of rape by nonphysical coercion laws is also likely part of the broader under-enforcement of all rape law. As noted by Professor Yung when discussing rape generally, "rape is incredibly underreported, reported rapes are not regularly investigated, arrests in rape cases are rare, prosecutors are loath to take rape cases that might jeopardize their high conviction rates, and convictions at trial are less likely than in other crimes." 77 This lack of enforcement may be amplified when criminalizing a broader scope of conduct such as rape by nonphysical coercion.
Similarly To change the behavior of men (and women) who have internalized the norm that "no sometimes means yes," some states have modified their rape laws either to dispense with the common law element of force or to eliminate the "reasonable mistake of fact" defense with respect to consent. Empirical studies suggest, however, that such reforms have little effect on juries, which continue to treat verbal resistance as equivocal evidence of nonconsent, or on prosecutors, who remain reluctant to press charges unless the victim physically resisted the man's advances.
describes this generally as the "sticky norms problem." 79 "This problem occurs when the prevalence of a social norm makes decision[-]makers reluctant to carry out a law intended to change that norm." 80 When the law condemns a behavior significantly more severely than the typical decision maker-police officers, prosecutors, judges, and juries-this is a "hard shove." 81 As a result, "the decision[-]maker's personal aversion to condemning too severely will dominate her inclination to enforce the law, and she will balk." Certain rape-by-nonphysical-coercion statutes, particularly those that criminalize rape by nonphysical coercion equally with rape involving physical force, may have represented "hard shoves" when they were enacted and may continue to be "hard shoves" today.
In contrast, when the law is a "gentle nudge" and only goes slightly beyond the typical decision-maker's norms, the decision-maker will be more likely to enforce the law as "her desire to discharge her civic duties will override her reluctance to condemn." 83 Further, enforcement by decisionmakers results in a feedback effect of social influence-as people perceive similarly situated people behaving in the same way, they are more likely to behave in that way as well.
84
All of these factors-lack of clarity in laws that criminalize nonphysical coercion, overall under-enforcement of rape laws, and existing rape by nonphysical coercion laws potentially representing "hard shoves"-likely contribute to the current status of rape by nonphysical coercion laws. Understanding these factors and analyzing current laws can help to inform efforts to effectively reform existing laws and establish new laws.
Proposed Alternatives
In response to the existing but ineffective rape-by-nonphysical-coercion Id. at 615. The feedback effects of social influence can either reinforce or diminish the likelihood of a specific behavior. Behaviors are reinforced when "a relatively large group of likesituated persons are engaging in a certain form of behavior," making it more likely others will also engage in the behavior, which then has the effect of increasing the overall size of the group and so on. Id. Behaviors are diminished "when an individual perceives that the group of individuals engaging in a behavior is relatively small," making it less likely a person will engage in the behavior, which then has the effect of reducing the overall size of the group and so on. Id. at 615-16. statutes in some states and the lack of statutes in other states, scholars have presented several alternatives. These alternatives include: (1) expanding existing extortion statutes to include sex acts; 85 (2) creating new rape-bynonphysical-coercion statutes modeled after existing extortion statutes; 86 (3) incorporating contract-law principles-including duress, undue influence, and unconscionability-into rape statutes; 87 and (4) distinguishing between legitimate means to obtain sex and lawful offers versus illegitimate means and unlawful threats.
a. Expand Existing Extortion Statutes
Professor Donald A. Dripps proposes a commodity theory to understand rape-in which sex or sexual cooperation is a commodity and rape is the theft of that commodity. 89 Theft of sex occurs when sex is taken as a result of physical violence as well as in situations where sex is taken as a result of "pressures to cause sexual cooperation, short of violence"-the latter being "sexual expropriation." 88. See, e.g., SCHULHOFER, UNWANTED SEX, supra note 14, at 119-21 (discussing the difference between threats and offers, both legally and philosophically).
89. See Dripps, supra note 7, at 1786 ("According to the commodity theory, sexual cooperation is a service much like any other, which individuals have a right to offer for compensation, or not, as they choose.").
90. See id. at 1799-1800 (arguing that under "a rational criminal law of sex" nonviolent, coercive pressures to cause sexual cooperation should be punished, but not as harshly as situations that involve physical violence).
91. Id. Specifically, Professor Dripps includes a model statute under which "Sexually Motivated Assault" would carry the same sentence as aggravated assault, "Aggravated Sexually Motivated Assault" would carry the same sentence as rape, and "Sexual Expropriation" would be "punishable by a maximum prison sentence of one year and one day." Id. at 1807.
92. Id. at 1802.
b. Create New Rape by Nonphysical Coercion Statutes Based on Extortion Statutes
Similarly, the drafters of the proposed revisions to the Model Penal Code (MPC) on sexual assault and related offenses look to existing extortion and coercion statutes to define rape by nonphysical coercion. 93 The draft MPC, however, goes beyond expanding existing extortion statutes to include sex. Rather, section 214.3 creates two new crimes: sexual penetration by coercion and sexual penetration by exploitation. 94 Sexual penetration by coercion specifies contexts in which affirmative consent is deemed coerced and ineffective because it was obtained using nonviolent but impermissible means. (iv) inflict any substantial economic or financial harm that would not benefit the actor [.] 97 Sexual penetration by exploitation-a fourth-degree felony punishable by up to five years in prison 98 -criminalizes sexual penetration in certain circumstances even if there is no threat. 99 A discussion of this offense is outside the scope of this Comment, but given the similarities with sexual penetration by coercion, a brief summary is warranted. Under section 214.3(2), sexual penetration is prohibited between: (1) a mental-health professional and a current patient or (2) an attorney and a client, if the attorney is representing the client in a domestic-relations or criminal matter. 100 In addition, sexual penetration is criminalized in the following instances of deception: (1) falsely representing that the act is a medically necessary treatment or (2) falsely causing the other person to believe that "he or she is someone with whom such person has been sexually intimate" 101 (e.g., "when the imposter is an identical twin, when the victim is half-asleep in a darkened room, or when the victim, unclothed and in bed, is approached by the imposter from behind" 102 ).
97. MPC DRAFT, supra note 1, § 213.4(1), at 69. 98. Id. § 213.4(2), at 69; MPC TENTATIVE DRAFT, supra note 93, at xviii. 99. MPC DRAFT, supra note 1, § 213.4(2) cmt., at 86. Specifically, sexual penetration by exploitation is defined as follows:
An actor is guilty of Sexual Penetration by Exploitation . . . if he or she knowingly or recklessly engages in an act of sexual penetration with another person and the actor: (a) is engaged in providing professional treatment, assessment, or counseling for a mental or emotional illness, symptom, or condition of such person over a period concurrent with or substantially contemporaneous with the time when the act of sexual penetration occurs, regardless of the location where such act of sexual penetration occurs and regardless of whether the actor is formally licensed to provide such treatment; or (b) is a lawyer who is representing the other person in a domestic-relations matter or is representing the other person as a defense attorney in a criminal matter, the sexual penetration occurs during the course of the representation, and a consensual sexual relationship between the parties did not predate the lawyer-client relationship; or (c) represents that the act of sexual penetration is for purposes of medical treatment or that such person is in danger of physical injury or illness which the act of sexual penetration may serve to mitigate or prevent; or (d) knowingly leads such person to believe falsely that he or she is someone with whom such person has been sexually intimate. c. Apply Contract Doctrines to Rape Law Ann T. Spence takes a different approach-using the contract doctrines of duress, undue influence, and unconscionability to expand the definition of force in rape and criminalize nonphysical coercion. 103 The improper threat can be legal in nature-such as threatening a crime or tort-or economic in nature. 107 However, in order to constitute duress, the threat must leave the victim with no reasonable alternative.
108
A contract can also be voidable due to undue influence.
109
The Restatement (Second) of Contracts defines undue influence in part as "unfair persuasion of a party who is under the domination of the person exercising the persuasion." 110 Spence acknowledges that the concept of undue influence is implicitly recognized in statutes that prohibit sexual activity between an individual who is in a position of authority over another.
111
"Position-of-authority" statutes, however, often specify certain relationships, rather than more broadly define the power imbalance.
112
Finally, a court may refuse to enforce a contract if it was unconscionable when the parties entered into it. 113 In evaluating whether a contract is unconscionable, courts consider if there was an imbalance in bargaining 103. Spence Professor Stephen J. Schulhofer distinguishes between an offer-"a proposal that contemplates making the person better off, in return for her taking the action requested"-and a threat-"a proposal to make a person worse off than she has a right to be." 116 The critical premise is that every person is entitled to a "set of rights and expectations." at 120-24 (applying the proposed framework to determine that a boyfriend telling his girlfriend that he will break up with her unless they have sex is not a threat as "the young man's demand for sex in the dating situation would not take from his girlfriend any right she is-or should be-entitled to hold").
121 George James Brooks, III ("Brooks") and J.P. were married for nearly ten years before they separated in May 2005 and divorced ten months later.
124 Several months following their divorce, Brooks called J.P. to tell her that he had copies of emails between J.P. and her married coworker showing that the two had an affair.
125 Brooks informed J.P. that "he would be coming over to her house for sex that evening."
126
Brooks arrived at J.P.'s house that evening with the copies of the emails and threatened to give them to her employer and her coworker's wife unless she had sex with him.
127 After putting their young daughter to bed, J.P. tried to reason with Brooks, reminding him that what he was doing was wrong and they were divorced.
128 She made clear to Brooks that she did not want to have sex with him, saying: "I don't want to do this. . . . This is against my will."
129 Brooks, however, responded that "he didn't have a problem with that."
130
Brooks then told J.P. to take off her underwear, and when she hesitated, he became agitated.
131 J.P. complied and Brooks proceeded to have sex with J.P. while she sat in a chair with her eyes closed and hands over her face.
132
After Brooks was done, he informed J.P. that this had been a "test" and he would back on Friday.
133
The following day, J.P. told her attorney and her counselor what had happened and they encouraged her to tell the police. 134 The police gave J.P. a recorder, and J.P. taped several calls with Brooks during which he demanded money and sex. 135 140 During the trial, J.P. testified that the sex was nonconsensual, and she only had sex with Brooks because he threatened to expose the affair with her coworker. 141 J.P. did not think Brooks would physically hurt her if she refused, but she believed he would follow through with his threat.
142 While J.P. did not believe she would be fired or suffer direct adverse employment consequences as a result of the affair being exposed, she believed it would taint the workplace environment.
143
Brooks appealed the rape and breach of privacy convictions. 144 With considerable reluctance, the Kansas Court of Appeals reversed these convictions. 145 The court noted that while the punishment for blackmail convictions "seems entirely too lenient when the victim has been coerced to submit to a violation of her bodily integrity and to a particular act that when 136 compelled constitutes nothing less than defilement," Brooks's conduct did not fit the statutory definition of rape.
146
In interpreting "fear" in the rape statute, the Kansas Court of Appeals first held that the use of "force or fear" in the statute constitutes a single means of committing rape. 147 As a result, the evidence only needs to support the victim being overcome by either force or fear, not both. 148 However, because "force or fear" constitutes a single means of committing rape, the court then held that there must be some commonality between the type of force and type of fear contemplated in the statute. 149 Thus, the court held fear as used in the rape statute means "fear resulting from the use or threat to use force against the victim, another person, or property." 150 The court acknowledged that J.P.'s fear of having the affair exposed and being subject to scorn, ridicule, and embarrassment constituted a legitimate and rational emotional fear and was an invasion of J.P.'s privacy with a potentially substantial impact. 151 However, due to likely an "inadvertent omission" by the legislature, this type of fear did not constitute the type of fear included in the rape statute. 152 As a result, the court reversed the rape conviction.
153
In concluding its opinion, the Kansas Court of Appeals called upon the legislature to provide a solution going forward, 154 noting that: "The outcome leaves J.P. without a full measure of justice for what Brooks did to her in this case. And the people of this state have neither adequate penal sanctions to invoke in the next case nor sufficient deterrent punishments to prevent 146 . Id. at 1182. The court also emphasized that while Brooks's conduct clearly fit the blackmail statute, it is unlikely the legislature anticipated situations like the one in this case when adopting the blackmail statute. Id. The court noted the relatively lenient punishment under the blackmail statute as support for this belief. Id. "Blackmail is a severity level 7 nonperson felony. As felonies go, that is comparatively mild. For a defendant without any significant criminal history, as Brooks, the guidelines punishment would be 11 to 13 months in prison but with a presumption of probation rather than incarceration." Id.
147. Id. at 1184. The court explained "force or fear" could either indicate a single means of committing rape-like the court held-or alterative means. Id. at 1182.
148. Id. at 1182. Conversely, for alterative means crimes, if "the prosecution declines to elect one or the other, resulting in a jury instruction on both, the evidence must be sufficient to support each." Id.
149. See id. at 1184 (explaining if there was no connection between the two words, "force and fear would amount to alternative means of committing rape").
150. Without the constraint of needing a commonality between fear and force, the court analyzed the rape statute, emphasizing that if the intent of the legislature can be ascertained, the intent governs. 161 If the plain text of a statute is clear and unambiguous, the court should not use cannons of statutory construction or look to legislative history to try to determine an underlying intent.
162 Instead, the court should apply ordinary meanings of the common words and not read anything into the statute that is not explicitly stated. 163 The court contrasted the plain text of section 21-3502-"force or fear"-with Pennsylvania's rape statute, which specifically qualifies the type of threat, requiring intercourse "'by forcible compulsion' or 'threat of forcible compulsion that would prevent resistance by a person of reasonable resolution. ' 167 the court explained that "fear within the definition of rape is a highly subjective concept that does not lend itself to a definition as a matter of law."
168 Thus, as long as the victim testifies that he or she was overcome by fear and the "testimony is not 'so incredible as to defy belief,'" the fact finder should determine whether the overcome-by-fear element is met. 169 The jury, however, can consider the reasonableness of the fear when determining whether to believe the testimony.
170
Reviewing the evidence presented at trial, the court held that there was sufficient evidence for a reasonable jury to find Brooks guilty beyond a reasonable doubt on the basis that J.P. was overcome by fear. 171 In addition to her testimony, J.P.'s actions of covering her face and closing her eyes while Brooks had sex with her supported the inference that J.P. was overcome by fear. 172 As a result, the Kansas Supreme Court reversed the decision of the Kansas Court of Appeals and affirmed Brooks's rape conviction.
173
III. ANALYSIS
In its outcome-motivated analysis, the Kansas Supreme Court failed to provide a clear standard that can be applied going forward. Brooks's conduct was reprehensible and appropriately criminalized. However, the standard, or rather lack of a standard, that fear is "highly subjective" 174 and as long as the victim's testimony is not "'so incredible as to defy belief,' there is sufficient evidence to present the ultimate determination to the factfinder" 175 could lead to a lack of predictable results and an overcriminalization of conduct.
Part A of this section analyzes the court's interpretation of section 21-5503, focusing on why the highly subjective standard is problematic. Part B argues nonphysical coercion should be criminalized in certain circumstances, but other existing statutes and proposed alternatives are also problematic. Part C outlines and applies an alternative based on a blended, incremental approach to better strike the balance between criminalizing impermissible coercion, while also recognizing the existence permissible persuasion.
A. The Unworkable Standard of State v. Brooks
While this Comment focuses on why the highly subjective standard is problematic-regardless of whether the Kansas Supreme Court correctly interpreted section 21-5503-a brief analysis of the court's statutory interpretation is warranted. Part 1 of this section discusses the Kansas Supreme Court's analysis of section 21-5503, followed by Part 2, which analyzes the resulting highly subjective standard. Brooks.
Statutory Analysis
180
Assuming, however, that the plain text is ambiguous, there is little legislative history to assist in interpreting the force or fear language. The language was added in 1969 as part of a comprehensive update to Kansas's criminal law. 181 The existing 1929 rape statute-defining rape as "carnally and unlawfully knowing any female person under the age of eighteen years" or "forcibly ravishing any female person"-was replaced with section 21-3501.
182 Section 21-3501 defined rape as: "[T]he act of sexual intercourse committed by a man with a woman not his wife, and without her consent . . .
[w]hen a woman's resistance is overcome by force or fear . . . ." 183 The legislature made several subsequent amendments-including removing the marital exemption and resistance requirement and making it genderneutral-but "force or fear" has remained. 184 Ultimately, irrespective of whether the court correctly interpreted the statute, legislative reform is needed. Assuming the Kansas Supreme Court did not correctly interpret the statute, and the better interpretation was that of the Kansas Court of Appeals: fear is limited to "fear resulting from the use or threat to use force against the victim, another person, or property," 185 legislative reform is needed to expand the definition to criminalize 180. Instead, the Kansas Supreme Court primarily referred to Tully and Borthwick. See Brooks, 317 P.3d at 65. Both of these cases are easily distinguished from Brooks. In Tully, the defendant, who was nineteen years old, was charged with raping A.C., who was fourteen years old and intoxicated. State v. Tully, 262 P.3d 314, 320 (Kan. 2011). The court ultimately reversed the convictions due to several procedural errors and remanded the case. Id. In reviewing the jury instructions, the court explained that "force or fear within the definition of rape is a highly subjective concept" and "the question of whether a victim is overcome is one of fact for the jury to decide." Id. at 331. The court ultimately held that the district court's jury instructions omitted key language on the element of force and were potentially confusing. Id. at 332. In Borthwick, the defendant was convicted of raping J.C., who had spastic hemiplegia cerebral palsy and could not walk without assistance or stand without support. Borthwick, 880 P.2d at 1264. The defendant laid J.C. down on the floor and, despite her repeatedly asking him to stop, digitally penetrated J.C. Id. "J.C. testified that she was afraid . . . and that she felt powerless to stop [ 186 Similarly, if the Kansas Supreme Court correctly interpreted the statute, legislative reform is needed to clarify and narrow the circumstances in which nonphysical coercion is criminalized. The highly subjective standard set forth in Brooks is too broad and could lead to a lack of predictable results and an over-criminalization of conduct.
An Unworkable Standard
Consider the possibilities of behavior that could be criminal under the highly subjective standard if the victim was overcome by fear as a result of the threat. As noted in the commentary to the draft of the revised MPC on sexual assault and related offenses:
The range of potentially troublesome incentives and threats used to induce sexual submission is almost impossibly broad and varied: a police officer's threat to arrest or offer not to make a justifiable arrest; a job supervisor's intention to fire an employee, block a promotion, or expedite an undeserved promotion; a threat to expose another person's adultery, embezzlement, irregular immigration status, or sexual orientation; a wealthy person's threat to stop supporting a paramour; a person's threat to break off a dating relationship-the list is endless, and the criteria for distinguishing between legitimate exchange and impermissible compulsion are by no means uniformly agreed upon.
187
Under the "highly subjective" standard, a defendant could be guilty of rape if the victim was overcome by fear due to any of these threats. Provided the victim's testimony is "not 'so incredible as to defy belief,'" it would ultimately be left to the fact finder to determine whether the victim was overcome by fear.
188
"The reasonableness of a particular victim's fear may affect the jury's assessment of the victim's credibility in arriving at its verdict." 189 However, under Brooks, provided the jury believes the victim was overcome by fear, a defendant could be guilty of rape regardless of how objectively reasonable the fear was or was not. Some of these examples may be extreme, such as an individual's threat to end a dating relationship. Perhaps the fact finder would not believe a victim was overcome by fear due this type of threat, but 186. See supra Part III.C.I for a discussion of the circumstances in which nonphysical coercion should be criminalized under rape law.
187. MPC DRAFT, supra note 1, § 213. Further, the Brooks standard provides little guidance for the fact finder to determine at what point someone is overcome by fear. In her dissent, Justice Moritz agrees that J.P. feared that Brooks would expose the affair, but disagrees with the majority's holding that there was sufficient evidence that J.P. was overcome by fear.
192 Justice Moritz equates being "overcome by fear" with being "immobilized or paralyzed" by fear. 193 In his dissent, Justice Johnson agrees with Justice Moritz's definition of being "overcome by fear." 194 However, as noted by the majority, in their arguments, "i.e., how a rape victim should act, both of the dissents take on the role of a jury, weighing the evidence and passing on the credibility of J.P., something that is clearly improper on appellate review." 195 The majority then concludes there was sufficient evidence that J.P. was overcome by fear-"i.e., her fear got the better of her; her fear affected or influenced her so strongly as to make her physically helpless; her fear overpowered, conquered, and subdued her." However, as demonstrated by the majority opinion and both dissents in Brooks, this question inevitably arises when examining the facts to determine if there was sufficient evidence to support a finding that the victim was overcome by fear.
190. This point is noted by Justice Johnson in his dissent in Brooks: "[M]aking the overcomeby-fear element a purely subjective determination, such that a defendant might not have known of the existence or degree of his sexual partner's phobia(s), could raise due process concerns." Id. at 67 (Johnson, J., dissenting).
191. Id. at 64 (majority opinion) (quoting Borthwick, 880 P.2d at 1277 Ignoring for a moment the question of whether any, some, or all of the types of threats described at the beginning of this section should be criminalized, and if so, what the punishment should be, the Brooks highly subjective standard remains problematic. Rape is a seriously-punished crime. In Kansas, rape when the victim is overcome by force or fear is a level one person felony. 198 Thus, a defendant with no prior criminal history convicted of rape would be subject to between 147 (mitigated sentence) and 165 (aggregated sentence) months in prison under Kansas's sentencing guidelines. 199 The sentencing court would have discretion in assigning the sentence within the range, with the grid listing a standard sentence of 155 months. 200 Thus, not only does the highly subjective standard fail to provide a predictable standard as to when behavior would or would not be criminal, but if it is criminal, the punishment is severe.
B. Criminalizing Rape by Nonphysical Coercion and Analyzing Existing Alternatives
An analysis of Brooks, however, cannot ignore the question of whether nonphysical coercion should be criminalized. Part 1 of this section argues rape by nonphysical coercion should be criminalized in certain circumstances, but as discussed in Part 2, similar to the highly subjective standard, existing alternatives also present their own drawbacks.
Criminalizing Rape by Nonphysical Coercion
Legislatures, courts, and commentators will inevitably disagree over whether and to what extent certain behaviors should be criminal. 201 Generally, however, many commentators agree nonphysical coercion should 198. KAN. STAT. ANN. § 21-5503(b). 199. Id. § 21-6804(a). Kansas's sentencing guidelines grid takes into account both the severity of the crime (vertical axis) and the criminal history of the defendant (horizontal axis). Id. § 21-6804(a), (c). Crime severity ranges from level one to ten, and criminal history ranges from one misdemeanor or no criminal history to three or more person felonies. Id. For each combination of severity level and criminal history, the grid provides a sentencing range. Although the court has discretion to sentence anywhere in the range, the statute recommends using the center of the range in the usual case. Id. be criminalized in at least certain circumstances. 202 As noted in the commentary to the draft MPC, "American law has long since moved beyond the uniform view in the early 20th century that physical harm and threats of violence [are] the only impermissible means to secure submission to a sexual demand." 203 This view is also consistent with the underlying fundamental values for treating rape as distinct crime-sexual autonomy, harm, gender, and terror. 204 The right to "choose freely whether and when to be sexually intimate with another person" 205 should include more than just freedom from unwanted physically forced sex. Numerous other areas of the law recognize intrusions on autonomy beyond just physical force. Extortion or blackmail statutes under criminal law define impermissible threats in connection with monetary demands. 206 In contract law, contacts are voidable when they are a result of impermissible nonphysical coercion and violate an individual's autonomy under the doctrines of duress, undue influence, and unconscionability. 207 Intrusions on an individual's sexual autonomy should similarly be recognized as unlawful and penalized as such.
Further, the fundamentals of sexual autonomy, harm, gender, and terror continue to apply to when considering rape by nonphysical coercion. In particular, social sanctions-one of the factors making the harm of rape unique-may be worse for a victim of rape by nonphysical coercion. Rape victims are already treated differently from victims of other crimes. 208 The likelihood of being asked why you put yourself in a certain situation or why you were in a certain part of town is lower when you are reporting your wallet being stolen than being raped.
209
When considering rape by nonphysical coercion, the question of "why did you not just say no and refuse" will surely be asked. The victim will then be forced to explain why he or she did not "just say no and refuse"-a question that would less likely be asked when someone has been raped by physical force.
A lack of physical force or threats of force should not make nonconsensual sex legal. Nonphysical coercion should be criminalized in certain circumstances. The challenge, however, is defining those certain circumstances.
Existing Alternatives and Other Proposed Approaches
As discussed in Part.III.A.2, the highly subjective standard of Brooks leaves Kansas with a poorly defined standard that will lead to unpredictable results. Further, neither the approaches taken in other states that criminalize rape by nonphysical coercion 210 nor the alternatives suggested by scholars 211 offer independent solutions. A key similarity across all the approaches taken in states that criminalize rape by nonphysical coercion is the lack of case law. 212 This probably reflects either a lack of prosecutions or prosecutions but a lack of convictions. 213 As discussed in Part II.B.1, the lack of effective enforcement is likely a function of multiple factors-lack of clarity in the laws of states that criminalize nonphysical coercion, overall under-enforcement of rape laws, and existing rape by nonphysical coercion laws potentially representing "hard shoves."
214 While the overall under-enforcement of rape laws goes beyond just rape by nonphysical coercion laws, the other two explanations can be specifically taken into account when analyzing how to best define the circumstances in which nonphysical coercion should be illegal. The existing laws can also provide examples-both of what not to do as well as approaches that may be beneficial.
Just as some of the existing laws provide models for determining how best to set the parameters of rape by nonphysical coercion, so do the alternatives suggested by scholars. In leveraging the alternatives in defining a new approach, however, it is important to consider both the benefits and drawbacks of the various approaches.
Professor Dripps offers a simple approach of "amending the extortion statutes to include sex among the things it is criminal to obtain by unlawful Like including rape under a battery statute, simply expanding the scope of extortion statutes fails to recognize the fundamental values for treating rape as distinct crime. As aptly noted by the Kansas Court of Appeals, the punishment under the blackmail convictions-12 months for each conviction-"seems entirely too lenient when the victim has been coerced to submit to a violation of her bodily integrity and to a particular act that when compelled constitutes nothing less than defilement." The sexual penetration by coercion offense in the draft MPC on sexual assault and related offenses provides a useful starting point, but it is both under-and over-inclusive. By narrowly defining the circumstances in which a threat is impermissibly coercive to threats to: (1) accuse someone of a crime or failure to comply with immigration regulations; (2) expose information to impair a person's credit or business reputation; (3) "take or withhold an action in an official capacity"; 218 or (4) "inflict any substantial economic or financial harm"
219 a large portion of reprehensible behavior will remain legal.
Specifically, the drafters noted that expanding the second type of threats listed to include the following italicized language could be defended: "[T]hreats to expose 'any information, not intrinsic to or arising out of interaction between the actor and such other person, which would tend to subject any person to hatred, contempt or ridicule, or to impair the credit or business repute of any person.'" 220 The drafters, however, opted for the narrower approach-excluding the italicized language-because (1) the narrower approach already goes significantly beyond the circumstances in which most states currently criminalize sexual offenses; "(2) the potentially broad scope and vague content of criteria such as hatred, contempt, and ridicule in this context; and (3) the general preference for parsimony in situations where the need for criminal sanctions is unclear."
221
The narrower language selected by the drafters, however, also has the potential to be broad and over-inclusive. 222 As Finally, Spence's proposal of using contract law doctrines to expand the definition of force in rape and criminalize nonphysical coercion, 230 as well as Professor Schulhofer's focus on distinguishing between lawful offers and unlawful threats, 231 are both helpful in understanding and thinking about how to define when nonphysical coercion is criminal. Neither, however, clearly explains how to translate those approaches into specific statutory language.
C. Creating a Better Approach
There is not a single correct approach to criminalizing rape by nonphysical coercion. Ultimately, however, "[t]he law must choose, from among empirically imperfect standards, the one best able to guide behavior and minimize the cost of inevitable over-and under-inclusiveness."
232 In defining a specific standard, it important to consider the advantages and disadvantages of potential approaches, analyze trade-offs offered by different options, and be aware of social norms implicitly reflected in any standard. Part 1 of this section describes an alternative to criminalizing rape by nonphysical coercion based on a blended, incremental approach to better strike the balance between criminalizing impermissible coercion, while recognizing the existence permissible persuasion. Part 2 illustrates how the approach would apply in different circumstances. Finally, Part 3 reflects on the advantages of the proposed approach, while also considering potential shortcomings.
Defining a Blended, Incremental Approach
This Comment proposes a blended, incremental approach to criminalizing rape by nonphysical coercion. The approach is blended because it draws from alternatives proposed by scholars and approaches taken by states that criminalize nonphysical coercion. The approach is incremental as does not criminalize all nonphysical coercion and grades rape by nonphysical coercion as a lesser offense than rape involving force. As a result, it hopefully represents a "gentle nudge" towards condemning this type of behavior rather than a "hard shove." coercion when the threat leaves the person with no reasonable alternative but to engage in the sex act. This would be effected by: (1) enumerating context-specific circumstances in which there would a rebuttable presumption that the threatened person had no reasonable alternative, and thus, the threat was illegal and coercive and (2) including a general category criminalizing emotional, psychological, intellectual, or moral threats 234 that leave the person no reasonable alternative.
Section 213.4(1)-sexual penetration by coercion-in the draft MPC provides a potential list of context-specific circumstances in which there would be a rebuttable presumption that the threat was illegal and coercive. Specifically, the following threats would be included:
(i) accuse anyone of . . . a failure to comply with immigration regulations; or (ii) expose any information tending to [substantially] impair the credit or business repute of any person; or (iii) take or withhold action in an official capacity, whether public or private, or cause another person to take or withhold action in an official capacity, whether public or private; or (iv) inflict any substantial economic or financial harm that would not benefit the actor . . . .
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Unlike section 213.4(1)(a) of the draft MPC, however, threats in these circumstances would only create a rebuttable presumption that the threat was illegal and coercive. As discussed in Part III.B.2, the draft MPC provisions have the potential to be over-inclusive. If a person "obtained consent" by threatening one of the enumerated items, his or her conduct would be criminal under the statute. Under the approach proposed by this Comment, threatening one of the items would create a rebuttable presumption that the threatened person was left with no reasonable alternative, and thus, the threat was criminal, but it would not be conclusive. It would require further inquiry into whether the individual was left with no reasonable alternative.
Further, there are two modifications to the language from the draft MPC. First, threats to accuse anyone of a criminal offense are excluded. As discussed in Part III.B.2, including these types of threats has the potential to result in odd outcomes, such as whether an individual has committed sexual penetration by coercion depending on whether the state criminalizes adultery. substantially impair a person's credit or business reputation. This addition may be unnecessary given that threats would only be considered illegal when they leave the threatened person with no reasonable alternative. However, including substantially would help emphasize that the threat must be material.
Identifying specific circumstances where it is more likely the threat is illegal and coercive helps more clearly define the parameters of when a threat is impermissibly coercive. However, limiting criminalization to only those circumstances increases the likelihood the law will be under-inclusive. To address this possibility, the law should include a general category criminalizing emotional, psychological, intellectual, or moral threats 237 that cause a person to engage in the sex act if the threat left the person no reasonable alternative.
Requiring that the threat left the person with no reasonable alternative draws from the contract law doctrine of duress. 238 Under the Restatement (Second) of Contracts, a contract is voidable due to duress "[i]f a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative." 239 As noted by Spence, contract law "incorporates both objective and subjective measures of the threat." 240 Likewise, whether the emotional, psychological, intellectual, or moral threat left the person with no reasonable alternative should be considered from both a subjective and objective perspective.
Finally, rape by nonphysical coercion due to a threat under one of the context-specific circumstances or threats under the general category should be graded less severely than rape involving physical force, but significantly more harshly than blackmail or extortion. The lesser grading is not meant to trivialize the experience of rape by nonphysical coercion, 241 but rather recognizes that expanding the scope of rape as proposed would be a significant change for many jurisdictions and attempts to make the change 237 Applying the approach proposed in this Comment helps to demonstrate its benefits as well as identify its drawbacks. Assuming the facts in Brooks, the outcome under the approach proposed in this Comment would likely be the same as under the highly subjective standard, but the analysis in reaching that result would differ.
Specifically, the analysis would begin by determining whether the threat was within any of the context-specific circumstances. During the trial, J.P. testified that she did not believe she would be fired or suffer direct adverse employment consequences as a result of the affair being exposed, but she did not want it exposed and believed it would taint the workplace environment.
242 Thus, the threat would not fall within the category of a threat to inflict substantial economic or financial harm or the category of a threat to expose information tending to substantially impair the credit or business repute of a person. Further, Brooks did not threaten to accuse J.P. of failure to comply with immigration regulations or to take or withhold action in an official capacity. 243 As a result, Brooks's conduct would not fall within one of the context-specific circumstances in which there would be a rebuttable presumption that J.P. had no reasonable alternative, and thus, the threat was illegal and coercive.
Unlike the proposed MPC statute, however, the analysis would not stop here. Rather, it would be necessary to consider if Brooks made emotional, psychological, intellectual, or moral threats that left J.P. with no reasonable alternative but to engage in the sex act. Whether J.P. had a reasonable alterative would be considered from a subjective and objective perspective. In both instances, the analysis would be focused on whether the alternative is reasonable. Even if there were other alternatives, were they reasonable? Subjectively, the analysis would be similar to the court's analysis in Brooks. J.P. testified that she believed Brooks would follow through with his threat if she did not comply, and she only had sex because of this threat. not a reasonable alternative. Rather, Brooks put J.P. in a situation of choosing between an unreasonable threat and an unreasonable alternative, and thus, his threat was illegal and coercive.
As a result, applying the appellate standard of review-"review[ing] the evidence in a light most favorable to the State to determine whether a rational factfinder could have found the defendant guilty beyond a reasonable doubt" 245 -it seems likely the same result would be reached under the approach proposed in this Comment as under the highly subjective standard. Brooks would be guilty of rape. It also seems likely that the jury that originally found Brooks guilty rape would similarly find Brooks guilty of rape by nonphysical coercion.
While the outcomes would likely be the same under both approaches, the analysis leading to the result would differ as demonstrated above. Under the highly subjective standard, no consideration was given to J.P.'s alternatives-the only question was whether J.P. was subjectively overcome by fear. The more nuanced approach outlined here takes into account additional factors-was the threat of a type where it was more likely to be coercive and did the victim have reasonable alternatives. These further considerations help narrow the scope of the broad and over-inclusive highly subjective standard.
Consider again the list of other potential threats that could be criminal under the highly subjective standard as discussed in Part III.A.2:
[A] police officer's threat to arrest or offer not to make a justifiable arrest; a job supervisor's intention to fire an employee, block a promotion, or expedite an undeserved promotion; a threat to expose another person's adultery, embezzlement, irregular immigration status, or sexual orientation; a wealthy person's threat to stop supporting a paramour; [or] a person's threat to break off a dating relationship . . . .
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Under the highly subjective standard of Brooks, a defendant could be guilty of rape if the victim was overcome by fear due to any of these threats. The approach proposed in this Comment will not definitively classify a threat as permissible or impermissible-nor should it-but it will provide a more detailed framework within which to analyze and distinguish between legal-albeit morally suspect-threats and illegal threats. 
Reflecting on the Proposed Approach
The approach outlined in this Comment takes into account many of the issues identified with other alternatives and would provide Kansas with a more clearly defined standard that would lead to more predictable results and better guide behavior. It is not, however, the only acceptable approach to criminalizing rape by nonphysical coercion, and it has its own shortcomings. Nonetheless, "[t]he law must [ultimately] choose, from among empirically imperfect standards, the one best able to guide behavior and minimize the cost of inevitable over-and under-inclusiveness." 247 The proposed approach is an attempt to do just this.
The dual-approach to criminalizing rape by nonphysical coercionincluding context-specific circumstances as well as a general category criminalizing nonphysical coercion-would provide for greater certainty and minimize the potential for the law to be over-inclusive. By enumerating specific limited circumstances where there would be rebuttal presumption that the threat was coercive and illegal, the law outlines situations where there is a higher likelihood of a coercive threat. This would not only assist the fact finder in analyzing a particular case, but would also put people on notice as to unacceptable criminal actions and better guide behavior.
Further, considering whether the threatened individual was left with no reasonable alternative but to engage in the sex act from both a subjective and objective perspective would limit the potential over-inclusiveness of the law-an issue with many of the alternatives discussed in this Comment. Neither the statute proposed in the draft MPC nor the highly subjective standard provides limits on the scope of threats that could be criminal. If an individual was "overcome by fear" due to her boyfriend's threats to break up with her, should his threats be criminal? Should a threat to "expose any information tending to impair the credit or business repute of any person" be criminal without a de minimis threshold? 248 While many people would likely respond "no" to both of the questions above, requiring that the threatened person was left with no reasonable alterative may be controversial. The other party making the threat put himself or herself in the wrong by making the threat. Why should the threatened person be required to prove there were no reasonable alternatives? Considering several of the hypothetical threats, however, 247. Id. § 213.2(1)(a) cmt., at 47. 248. MPC DRAFT, supra note 1, § 213.4(1)(a)(ii), at 69 (emphasis added); see also supra note 224 and accompanying text.
illustrates that the analysis is not so simple. Interpersonal relationships are complex. What crosses the line from persuasion to coercion is not always clear. Categorically criminalizing threats, without examining the broader circumstances would be unwise. Considering the reasonable alternatives helps define at what point the behavior crosses the line to being illegal.
Finally, in an effort to strike the balance between appropriately criminalizing coercive threats, while not being over-inclusive, the approach inevitably becomes more complex.
The analysis would require consideration of both the context-specific circumstances and the general category. Further, in all instances, the fact finder would need to consider whether the threatened individual had a reasonable alternative from both subjective and objective perspective. This complexity, however, is what would allow the law the better define unacceptable, coercive behavior and also limit the potential for over-inclusiveness.
Reasonable scholars, commentators, and practitioners will disagree over how to best define the parameters of the law. While the approach proposed in this Comment has its own shortcomings, it addresses many of the drawbacks of potential alternatives. Further, not only would the proposed approach provide Kansas with a more clearly defined standard, it also offers another available option to be considered, discussed, and refined as the law continues to evolve.
IV. CONCLUSION
Rape by nonphysical coercion should be criminalized. The challenge for the law, however, is how to define what behavior constitutes rape by nonphysical coercion. When does a person's conduct cross the line from permissible persuasion, or even a morally suspect, but arguably legal threat, to illegal coercion? The highly subjective standard of Brooks does little to help define this point, but rather provides an unclear standard that could lead to a lack of predictable results and an over-criminalization of conduct.
This Comment analyzed approaches taken in states that criminalize rape by nonphysical coercion and alternatives presented by scholars. Considering the benefits, but also the critiques of the various approaches, this Comment proposed a blended, incremental approach to criminalizing rape by nonphysical coercion. This approach would provide Kansas with a more clearly defined standard that would lead to more predictable results, better guide behavior, and more appropriately balance the ongoing challenge of being neither too over-or under-inclusive.
